STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF FI NANCI AL
SERVI CES, DI VI SI ON OF
WORKERS' COVPENSATI ON,

Petiti oner,
VS. Case No. 05-3190

CLARK GREEN, d/b/a
CLARK W GREEN PAI NTI NG
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RECOVMENDED ORDER

A hearing was held pursuant to notice, before Barbara J.
Staros, Adm nistrative Law Judge with the D vision of
Adm ni strative Hearings, on August 22, 2006, via video-
tel econference in Jacksonville and Tal |l ahassee, Fl ori da.

APPEARANCES

For Petitioner: Colin M Roopnarine, Esquire
Department of Financial Services
200 East Gaines Street
Tal | ahassee, Florida 32399

For Respondent: R Joseph Dill, Esquire
Eracli des, Johns, Hall, Cel man,
Ei kner, Johannessen, L.L.P.
4811 Atl antic Boul evard
Jacksonville, Florida 32207

STATEMENT OF THE | SSUE

The issue is whether The Departnent of Financial Services

properly inposed a Stop Wrk Order and Amended Order of Penalty



Assessnent pursuant to the requirenents of Chapter 440, Florida
St at ut es.

PRELI M NARY STATEMENT

On February 25, 2005, the Departnent of Financial Services,
Di vi sion of Wirkers' Conpensation (Division) issued a Stop Wrk
Order and Order of Penalty Assessnent to Respondent, C ark
Geen, d/b/la dark W Geen Painting. On March 22, 2005, the
Di vision issued an Arended Order of Penalty Assessnent for
$126, 393.87. Respondent contested the Stop Wrk O der and
Amended Penalty Assessnent, and requested an adm nistrative
hearing.! The matter was forwarded to the Division of
Adm ni strative Hearings on or about Septenber 5, 2005.

The case was originally scheduled to be heard on
Novenber 18, 2005. Continuances were granted for good cause
shown. On April 21, 2006, the Division filed a Mdtion to Amend
Order of Penalty Assessnment, which was granted. The anended
amount of the penalty assessnent was reduced to $80, 931. 29.

At hearing, Petitioner presented the testinony of Katina
Johnson, Donal d Bowran, and Geg MIIls. Petitioner offered
Exhi bits nunbered 1 through 16, which were admtted into
evi dence. Respondent presented the testinony of C ark G een.
Respondent offered Exhibits nunbered 1 through 3, which were

admtted into evidence.



A Transcript was filed on Septenber 6, 2006. Petitioner
filed an unopposed Mdtion for Extension of Tinme in which to file
proposed recommended orders, which was granted. The parties
timely filed Proposed Recommended Orders which have been
considered in the preparation of this Recomended O der.

Ref erences to statutes are to Florida Statutes (2005)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. The Division is charged with the regul ati on of workers'
conpensation insurance in the State of Florida.

2. Respondent Clark Geen, d/b/a/ dark W Geen Painting,
is a sole proprietor |located in Jacksonville, Florida, and is
engaged in the business of painting, which is a construction
activity.

3. Katina Johnson is an investigator enployed by the
Division. Her duties include investigating businesses to ensure
that the enployers in the state are in conpliance with the
requi renents of the workers' conpensation |aw and rel ated rul es.

4. On February 22, 2005, Ms. Johnson visited a job site in
t he Northside subdivision in Jacksonville, Florida, and observed
two workers coming out of a new construction home. The two
wor kers appeared to have been painting, as they had paint on
their clothes, arnms, and hands. This visit was a randomsite

check.



5. Ms. Johnson interviewed the two workers, Tikos Johnson
and Ricky Reed. As a result of that interview, M. Johnson
contacted M. Cdark G een.

6. Shortly thereafter, the file was transferred to anot her
i nvestigator, Donald Bowan. M. Bowman checked t he database in
t he Coverage and Conpliance Automated System and found no proof
of coverage for M. Geen. M. Bowman did find in the records
of the Division that M. G een had an exenption as a sole
proprietor, but that it had expired Decenmber 31, 1999.

7. After conferring with his supervisor, M. Bowran issued
a Stop-Wrk Order and Order of Penalty Assessnent to Respondent
on February 25, 2005, along with a request for business records
for the purpose of calculating a penalty for |ack of coverage.

8. Respondent did not produce business records as
request ed.

9. On March 22, 2005, M. Bowman issued an Amended Order
of Penalty Assessnment to Respondent for $126,393.87. Attached
to the Anended Order of Penalty Assessnment is a penalty
wor ksheet with a |ist of names under the headi ng, "Enployee
Name, " listing the nanes of Ti kos Johnson, Rickey Reed, and
M. Geen.

10. The amount of the penalty was inputed using the
Fl ori da average weekly wage that was in effect at the tinme of

t he i ssuance of the stop-work order. Through inputation of



payroll for the purported enpl oyees, the Departnent cal cul ated a
penalty for the tinme period of February 25, 2002 through
February 25, 2005. M. Bownman assigned a class code to the type
of work perfornmed by Respondent utilizing the SCOPES manual ,
multiplied the approved manual rate with the inputed payroll per
one hundred dollars, then nultiplied all by 1.5. Penalties are
cal cul ated by determ ning the prem um anount the enpl oyer woul d
have paid based on his or her Florida payroll and rnultiplying by
a factor of 1.5. The payroll was inputed back to Cctober 1,
2003. For the period prior to Cctober 1, 2003, M. Bowran
assessed a penalty of $100 per day for each cal endar day of
nonconpl i ance.

11. M. Bowman al so requested business records from Engle
Hones, which had subcontracted with Respondent to provide
services at the work site investigated by the Division, in an
effort to determ ne whet her Respondent was actually perform ng
services for Engle Hones. Whiile he eventually received records
from Engl e Homes, M. Bowran did not use themin his calculation
of the penalty, as they were not received directly from
Respondent and were received nore than 45 days after his
request.

12. On April 21, 2006, a second Anended Order of Penalty
Assessnent was issued reducing the anount of the penalty to

$80,931.29. This reduction in penalty was the result of the



Department's renovi ng Ti kos Johnson and Ri ckey Reed fromthe
penalty cal cul ation, as they had been served stop-work orders
and had separate penalty assessnents assessed to them

Respondent' s Exenption

13. On or about Novenber 28, 1996, Respondent was issued a
"Construction Industry Certificate of Exenption from Florida
Wor kers' Conpensation Law' card. The exenption card bears no
expiration date.

14. At the tinme Respondent received his exenption card,
such exenptions were valid "until the sole proprietor
revokes his exenption." Section 440.05(3), Florida Statutes
(1995). Consequently, the exenptions issued at that tinme were
considered "lifetime" exenptions.

15. Gegory MIls is a Senior Managenent Anal yst
Supervisor. H's duties are to supervise and manage the
exenption process for the Division. He has been in this
position for over two years and prior to this position was
enpl oyed by the Division as a workers' conpensation
investigator. He was an investigator, and therefore not in
charge of the exenption process, at the tine the | aw changed in
1999.

16. There is a nmenorandumin evidence entitled "Notice of
Change to Exenption Process"” dated COctober 9, 1998. The

menor andum i s addressed to "Hol ders of BCM 204s (Construction



| ndustry Exenptions). The stated purpose of this nenorandumis
to advi se hol ders of construction industry exenptions of recent
changes in the I aws which affected the exenption holder's rights
and responsibilities. The Notice contained the foll ow ng
| anguage in bold print:

EFFECTI VE JANUARY 1, 1999: construction

i ndustry exenptions issued after 1/1/99 will

expire two years after the effective date of

t he exenption. A construction industry
exenption issued prior to 1/1/99 (BCM 204)

will expire on the last day of the birth
nmont h of the exenption holder in the year
1999.

17. The Notice al so conmpared the then current process with
the process after January 1, 1999, advising exenption hol ders
that their exenptions would expire in 1999 on the | ast day of
the birth nmonth of the exenption hol der, and that exenptions
i ssued after January 1, 1999, would expire every two years.

18. M. MIIs believes that this letter was mailed to al
exenption hol ders, including Respondent, in October 1998 to
t heir addresses of record. However, because the Division's
record retention policy is to retain docunents for five years,
and because M. MIIs was not in charge of exenptions at the
time of the | aw change, he cannot say with conplete certainty

that a copy of this notice was mailed to M. Geen.



19. M. Geen insists that he did not receive a copy of
this notice and that had he received it, he would have conpli ed.
M. Geen's testinony in this regard is accepted as credible.
Whet her the Division nmailed a copy of the notice to Respondent
or not, M. Geen did not receive it.

20. Further, since the date of this notice and the change
inthe law, M. Geen presented his exenption card to genera
contractors for whom he perforned painting work. The genera
contractors all accepted his card.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es (2006).

22. Administrative fines are penal in nature. Departnent

of Banki ng and Fi nance, Division of Securities and | nvestor

Protection v. Gsborne Stern, Inc., 670 So. 2d 932 (Fla. 1996).

Therefore, Petitioner bears the burden of proof herein by clear
and convi nci ng evi dence.
23. Section 440.02(16), Florida Statutes, defines
"enpl oyer"” as "every person carrying on any enploynent . . ."
24. Subsection 440.10(1)(a), Florida Statutes, reads in

pertinent part as follows:



440.10. Liability for Conpensati on.

(1)(a) . . . Any contractor or subcontractor
who engages in any public or private
construction in the state shall secure and
mai ntai n conpensation for his or her

enpl oyees under this chapter as provided in
s. 440. 38.

25. Section 440.107, Florida Statutes, authorizes the
Division to issue stop-work orders and penalty assessnent orders
inits enforcenent of workers' conpensation coverage
requi renents, and reads in pertinent part:

(7)(d)(1) In addition to any penalty, stop-
wor k order, or injunction, the departnent
shal | assess agai nst any enpl oyer who has
failed to secure the paynent of conpensation
as required by this chapter a penalty equal
to 1.5 tinmes the anount the enpl oyer woul d
have paid in prem um when appl yi ng approved
manual rates to the enployer's payrol

during periods for which it failed to secure
t he paynment of workers' conpensation
required by this chapter within the
precedi ng 3-year period or $1, 000, whichever
is greater.

(e) Wen an enployer fails to provide
busi ness records sufficient to enable the
departnent to determ ne the enployer's
payroll for the period requested for the
cal cul ation of the penalty provided in
paragraph (d), for penalty cal culation
pur poses, the inputed weekly payroll for
each enpl oyee, corporate officer, sole
proprietor, or partner shall be the

st at ewi de average weekly wage as defined in
S. 440.12(2) multiplied by 1.5.



26. Florida Admi nistrative Code Rule 69L-6.028(4) provides
that for periods in which the enployer's non-conpliance occurred
prior to October 1, 2003, and the enployer fails to provide
busi ness records, the Departnent shall assess a penalty of $100
per day for each cal endar day in the period of non-conpliance
occurring before COctober 1, 2003.

Respondent's Exenpti on

27. At the tinme that Respondent received his exenption,
Section 440.05(3), Florida Statutes (1995), provided that as to
a sole proprietor who el ects and receives an exenption, "[t]he
certification of the election is valid until the sole proprietor

revokes his election.”

28. Section 440.05, Florida Statutes, was anmended by s. 2,
Ch. 98-174, Laws of Florida, effective January 1, 1999. The

amendnent added the foll ow ng | anguage:

(6) A construction industry certificate of
el ection to be exenpt which is issued in
accordance with this section shall be valid
for 2 years after the effective date stated
thereon. Both the effective date and the
expiration date nust be listed on the face
of the certificate by the division. The
construction industry certificate nust
expire at mdnight, 2 years fromits issue
date, as noted on the face of the exenption
certificate. Any person who has received
fromthe division a construction industry
certificate of election to be exenpt which
is in effect on Decenber 31, 1998, shall
file a new notice of election to be exenpt
by the last day in his or her birth nonth
foll om ng Decenber 1, 1998. A construction

10



industry certificate of election to be
exenpt may be revoked before its expiration
by the sole proprietor, partner, or officer
for whomit was issued or by the division
for the reasons stated in this section. At

| east 60 days prior to the expiration date
of a construction industry certificate of
exenption issued after Decenber 1, 1998, the
division shall send notice of the expiration
date and an application for renewal to the
certificatehol der at the address on the
certificate.

29. Thus, M. Geen's exenption, which was issued to him
in 1996, expired by operation of |aw in Decenber 1999.

30. VWhile the 1998 anendnent to Section 440.05, Florida
Statutes, affirmatively required the Division to send notice of
the expiration date and an application for renewal to the
certificateholder at the address on the certificate on
exenptions issued after Decenber 1, 1998, it did not require
notification to those whose certificates of exenption were
issued prior to that date. Therefore, any notification sent by
the D vision to Respondent and other holders of certificates of
exenption issued prior to that date was done as a matter of
courtesy.

31. Wihile M. Geen did not receive the notice that the
Di vision believes was sent to him he was not in conpliance with
t he workers' conpensation |aw. Respondent's other argunents,

whi ch rai se constitutional issues, are beyond the scope of this

tri bunal to decide.
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RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED:

That the Division of Wirkers' Conpensation enter a Final
Order affirmng the Anended Order of Penalty Assessnent issued
April 17, 2006, and the Stop Wirk Order issued to Respondent on
February 25, 2005.

DONE AND ENTERED this 2nd day of Novenber, 2006, in

Tal | ahassee, Leon County, Florida.

NI

BARBARA J. STAROCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 2nd day of Novenber, 2006.

ENDNOTE

Y Respondent has raised constitutional issues that will not be
addressed in this Recomended Order, as the undersi gned does not
have jurisdiction to decide on constitutional challenges to
statutes or existing rules. Departnent of Adm nistration

Di vi si on of Personnel v. Departnent of Admi nistration, Division
of Adm nistrative Hearings, 326 So. 2d 187 (Fla. 1st DCA 1976).
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COPI ES FURNI SHED

Colin M Roopnarine, Esquire
Depart ment of Financial Services
Di vi sion of Wrkers' Conpensation
200 East Gaines Street

Tal | ahassee, Florida 32399

R Joseph Dill, Esquire
Eraclides, Johns, Hall, Gel man
Ei kner & Johannessen, L.L.P.
4811 Atl antic Boul evard
Jacksonville, Florida 32207

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carl os G Mfi z, Ceneral Counse

Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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